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'he Secretary,

Attorney-General's Department,
CANBERRA AslwTs

DeColMe N 45996 = Phea N.JI. McGrath,

34 Bna

I forward herewith the proceedings of the above

Court-Martial held at H,G, 34 Bn, on the 13th
Balgownie
of March 194 g2 for record in your Department. I

should be glad if you would insert your registration
number of the proceedings in the pink form attached and

eturn it to my Departmente

F. R. Sinclair)
ﬁecrenigiy.gé 1X%J4Z
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SUBJECT :

\\—, A
D.C.M. N45996, PTE. N.J. McGRATH, 34 BN, K\" 4

- -

AsGoe

With reference to the above District Court Martial
held at H.Q., 34 Bn., Balgownie on 13th March, 1942, I have
read through the proceedings and report as follows.

2 The order convening the Court was in order,
the Officers being of the required rank and having held
thelr commissions for the necessary length of time.

S The charge sheet was correctly drawn.

The accused pleaded not gullty to a charge of absence

without leave and was found not gullty and I have no
comments to make.

4, I return herewith the proceedings.

8e7442, ' JUDGE ADVOCATE GENERAL.




. No...2. 004
Ye AUSTRALIAN MILITARY FORCES
RECORDS OF COURTS MARTIAL
1. Proceedings of a*..Pistrict court martial assembled at.HeQe»34 Bn.,Balgownie

5 convened by order of i uaJ.-Gen. CeAe 010'03, D.S.O.. I.G.,

Ge0sCe,p 1 Division dated.20./..3../19.42

Rank. Name. Unit. Date of first
. commission.
President Major CeAoHL1YL = . AsAeLeD. 1/..9/.289.
Major EadoGeriing 34_Bn, 15/.30,/.26..
Cﬁptain HeC. Eds.ll, 13 Q‘rr.@n. 23/ 9 / 18
Members { M. M.
Va4
[erren]
Nl(l]mh:}::;ed § Statement of Offence in Charge Ile?\lgf ((;;Jllllltt}y Finding
l. A.A,. Absenting himself without leave in that | Not Guiltﬂ Not Guilty
Sec.15(1) he at Ingleburn absented himself

without leave from 1200 hours on 23rd
November 1941 till 0900 hours on 12th

2. Plea to jurisdiction or in bar, if any, and how disposed of :—

3. Sentence (including recommendation to mercy, if any):—

Date of original signature of President A /1

*Whether General, District or Field General.
+No., rank, name and unit of accused.

{Rank, name and appointment of convening authority. i
§Alternative charges to be indicated.




4. Recommendation of suspension of sentence, if any:—

5. Proceedings before confirmation reported upon by:—

» N v

6. Minute of confirming authority:—

Signed on........... Tl V2 L S, byl

7. Date of promulgation......... ot AL

/

-

8. Mitigation, remission, commutation or suspension of sentence, if any, subsequent to confirmation,
and by whom ordered:—

9. By whom proceedings reported upon after cwmhesaiion:—

'>&,J‘,., Qebro cale fmm “_/

10. Nature of Report:—

- 11. Remarks:—

{IName, rank and appointment of confirming - authority.

UA M.~ 4/42—B2234 e e




Sheel"No.. Sstint .
AA. FORM A9

(Revised November, 1939)

AUSTRALIAN MILITARY FORCES

**All printed matter

not appiicable to the " [Orm of Proceedings for General and District

circumstances of the

case should be struck 4
out and initialed by Courts-Martlal
the President. See

also instructions on
back of this sheet. Proceedings of a.AX&

e 33 day of 2panch.  19%L vy order of
6.[%“0‘4 D.5.0 .}M.G. €. 0. commanding.../ ;
Qb e, . At Aa N B of b arch 192

President.
Name. Regiment.
b MM A.A.L.D
Members.

Name. Regiment.

£ Dlis 34 P

*Here insert No., Trial of* M4s’q46 % KMU}W ii:CM

Rank, Full Name, 54
Regiment or Corps,
and Appointment
((iif B,ng'i), or other The order convening the Court, the charge-sheet, and the summary
escription. & :
[abstraet] of evidence are laid before the ci\(,;EﬁLAl CERTIFICATE MARKED A 2

__________ AND . ANNEXED TO PROCEEDINGS,

tHere insert Rank,
Name, Regiment, or
Corps, and Appoint{ is-heot-available-te-serve-owing-toi
ment (if any).

tHere insert reason. T ~waiting _member, takes-his

The Court satisfy themselves as provided by Rules of Procedure 22
and 23, having due regard to the Defence Act and the Australian Military
Regulations.§§

The accused i brou/ﬁb%e thé Court.
*{'Prosecutor&%.. H0.-/ a»((a/(z, ,ﬂﬂl) ﬂe‘zg ............

§Here insert Name
and Qualification. /A

o’clock the trial commences.
The order convening the Court is read, and [e~eepy-thereef] is marked
5 ..., signed by the President, and attached to the proceedings.

The names of the president and members of the Court are read over
in the hearing of the accused, and they severally answer to their names.

Do you object to be tried by me as president, or by any of the officers
~ J D

(N.B.—If objection is made it should be recorded, together with the consequential procedure
on a separate sheet to follow Sheeet A.) (For procedure see Second Appendix to R.P. 1926.

4

Question by the
President to the whose names you have heard read over? Answer—
accused.

)
This Certificate to I have satisfied myself that nene of the offic detailed as.members
be struck out if no Of this Court has pr iously served upon any Court Inqui iggcev(ﬁng/\

Court of Inquiry has the matters forming thé-subject of the charge [charges ore this Court-
been held. Martial.

President.

Note.—One side only of each sheet is to be used, additional sheets being interposed if required.
a.w. 10m 10/41

Counsel E‘I?ie(fgnding Ofﬁcer]§)(w.‘.0cm. [ e I ’3%”0 % .

g -
| oy

bcef court-Martial held at #- @343‘-54«%0“’-«1



Instructions

(1) All documents to be annexed to the proceedings should be signed
by the President, marked with a reference letter, and be attached at the end
of the proceedings in the order of their production to the Court. The charge
sheet will be attached as indicated on Sheet B.

(2) All questions should be -numbered throughout consecutively in a
single series.

(3) All erasures of written or printed matter and all corrections should
be initialed by the President.

(4) All refusals to cross-examine or re-examine a witness should be
recorded.

(5) The fact that R.P. 83 (B) has been complied with should always
be recorded.

(6) Pages should be numbered consecutively up to the end of the
proceedings after they have been put together in the proper order.

1) The lettering of -the sheets “A.” “B;” “C,”. “CC,” “D,L “DD;l “B
and “F,” corresponds with the similar lettering of the subject-matter in the
form of proceedings contained in the Second Appendix to the Rules of
Procedure, 1926.

(8) When no plea of “Guilty” is proceeded with, the sheets lettered “CC”
and “DD” will be omitted from the proceedings. When no plea of “Not
Guilty” is proceeded with, sheets lettered “C,” “D,” and “E(1)” will be
omitted.

(9) For any variation of this form, see the Second Appendix to Rules
of Procedure, 1926.






¥ 196145
N 30842
N 265547
N 45351
N 130462
N 45006

-

S”ET fLEPHONE uJsase
Military Forces

. Australian

Eastern Command

Please quote this Number when replying

Address HeQe 1 DAv,

Orders by Mjjor-General C.A. Clowes D.a.a.. M.C., Oeneral
officer Commend, lst -Division.

The officers montioned below will assemble at H.Q.

ettt o the Raseemin Doy of Btk 1500 st 1106 Resve

for the purpose of trying by a District CourelMartial the

accused perscns named in the murgin, and such other persons
. as may be brought before them,

ERESIDENT,
a8 H88 Major 0.4, Wil | AL, ) is appointed
83 F{zxz President,
: ST
Major E.J. Gerling 34 Bn, are appolnted
3 "4 Capt, H.C. Edgell MM. 13 Carr. Bn.) Nembers
48 .33 BAITING WOMBER,
» 3 m‘c D.Ce Ford A.A.socll D:vVg are & poiam
!23 Capt. W.F, Jones 13 Garr Bn walting Memberg
BN »
Bofn€E  capt. A.C. Wallace, AsA.L.Ds H.Q. 28 Inf.) is appolnted
- gg g g E ‘ Prosecutor,.
Lisut, 0.J. Thomas, omw. Butt EeCe ) 18 appointed ‘
22 £ 838 attached 13 Bn,V.D.C.) Defending Officer,
B B B B B

The accused will be warned and all witnesses duly required
to attend.

The proceedings will be forwarded to the AJA, & QN.G., 1 Division.

SIOND thts /.  duy of Mavch 1948.

a/\@r\,\x}c’

Major-General,
Ceneral Officer Commanding, lat Mviuoa.

POBRISBTER ISR T T L L L LLLTT T R“" nf
T)‘I’)F\n’\"\ l




‘ Sheet No 4_

ah B
ﬂ” The president/‘members, aRd-judge-adveeste are duly sworn.

Rank. Name. giment.

‘.......as shorthand writer?

Question to the Do you object to‘g7)€'/€/[/‘/ A

accused.

s, Q4 2o

é,[/y"’(”exs duly sworn as shorthand writer.

| Charge-Sheet

The charge-sheet is signed by the president, marked B 2, and annexed
’ to the proceedings next after this sheet.

Instruction. . '\t// G ..... hours the trial is adjourn=d
If the accused has AtSGSRS
elected to be tried

i ihe: LA pending the hearing of other cases

the D.A., or the . ¢

AMR., the fact At./@&.(.).....hours the ‘trial is resumed.
should be here re-

corded. Present the same members.

The accused is arraigned upon each charge in the above-mentioned
charge-sheet.

Question to the Are you guilty or not guilty of the [##st] charge against you, which
; accused. you have heard read? M
Answer. g 4 'L‘& N/
; 4
Question. Are-yOou-gi Or—ROb-gui of-the-second—chatge—aaains
you have heard read?
Answer.
|
|
‘ Question. Are you guilty or not guilty of the third cha against you, which
you have heard read?
Answer.
Question. Are you guilty or not guilty-6f the fourth charge against you, which
you have heard read?
Answer.
Question.
Answer.
The accpsed
charge(s),
with.
| Instruction. If the trial proceeds upon any charge to which there is a plea of “Not Guilty,” the Court

will not proceed upon the record of a plea of “Guilty” until after the finding on that other charge.
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. . CHARGE __ SHEET

The accused N45996 McGrath Pte. N.J. of "B" Coy. 34 Bn.
is charged with having whilst being & soldier ofthe Mjlitary
Forces of the Commonwealth of Australia on War Service

committed the following offence:=

ARMY ACT Abeenting.himself without leave
ec 1 ' in that he
at Ingleburn absented himself
without leave from 1200 hours,on 23rd. Nova
1941 till 0900 hours on 12th. Jan 42.

BALGOWNIE Comd. 34 Bn.
10th. March 1943.

BE TRIED BY DISTRICT CO'RT MARTI

e

Maj. Gen.
C.A. CLOWEDS

" Broughton §.0.0. 1 DIV’
Burwood
/0 /@wé 1942
[“/“/Q.......Ma‘ior‘
...... & ST O AR
R~ PRESIDEN]






Notes on Procedure on Plea of Not Guilty

Prosecution

The prosecutor may, and if required by the Court must, make an opening address. (R.P.
39 (B).) Use Sheet C, and, if necessary, insert a sheet or sheets and commence the record of evi-

dence at the end of the record of the address.

The evidence for the prosecution will be taken.

(R.P.39 (c).)

Defence

The Court will comply with R.P. 40 (a), and if the accused is not represented by counsel or
a defending officer will inform the accused of the provisions of R.P. 80, 40 (¢) and (p), and 41

(a) and (B) (i).

The accused will be asked whether he wishes to give evidence himself, and whether he intends
to call any witness to the facts of the case other than himself. (R.P.40 (B).)

If the accused, being represented by counsel or a defending officer, does not wish to give
evidence himself, he will be asked whether he wishes to make a statement in addition to the address

of his counsel or defending officer.

The subsequent procedure will be according to such one of the following outlines as is

appropriate.

When Accused gives Evidence as a Witness,

I

But calls no other witness to the FACTS of the case—
(1) Accused will give his evidence. (R.P. 40 (¢) (i).)
Use sheet D (2).

(2) Accused may call witnesses as to his character (R.P.
40 (c) (ii).) Use sheet D (3).

(3) (a) If the accused has called a witness as to char-
acter or given evidence of his own good character,
the prosecutor may call or recall witnesses to prove
a previous conviction or entries in the conduct sheet
against the accused. (R.P. 86 (c).) TUse sheet D (4).

(b) By the leave of the Court the prosecutor may call or re-
call any witness to rebut any material evidence for the
defence or give evidence on a new matter which the
prosecutor could not reasonably have foreseen. (R.P.
86 (B).) Use sheet D (4).

(4) Prosecutor may address. (R.P. 40 (c¢) (ii).) TUse
sheet D (5).

(5) Accused or, if he is defended, his counsel or defending
officer may reply. (R.P. 40 (c) (iv).) Use sheet D (6).

II.

And calls another witness to the FACTS of the case—

(1) Accused or, if defended, his counsel or defending
officer may address. (R.P. 41 (a) (i).) Insert a sheet
for this.

(2) Accused will give his evidence and call his witnesses,
including those, if any, as to character. (R.P. 41 (a)
(ii).) Use sheets D (2) and (3).

3) As in I. (3) (a) and (b). (R.P.86 (c) and (8).)
Use sheet D (4).

(4) Accused or, if defended, his counsel or defending offi-
cer may address. (R.P. 41 (a) (iii).) Use sheet D
(6).

(5) Prosecutor may reply. (RP. 41 (a) ((v).) Use

sheet D (5).

When Accused does not give Evidence as a Witness,

III.
And does not call any witness to the FACTS of the case—
(@) WHEN NOT REPRESENTED by Counsel or a defending
officer—

(1) Accused may call witnesses as to his character. (R.P.
40 () (i) (a).) Use sheet D (3).

(2) AsinI. 3 (a). (R.P. 86 (c).) Use sheet D (4).

(3) Prosecutor may address. (R.P. 40 (») (i) (b).) Use
sheet D (5).

(4) Accused may address. (R.P. 40 (p) (i) (¢).) TUse
sheet D (6).

(b) WHEN REPRESENTED by Counsel or a defending officer—

(1) Accused may make a statement. (R.P. 40 (p) (i)
(a).) TUse sheet D (6).

(2) Accused may call witnesses as to character. (R.P.
40 () (i) (®).) TUse sheet D (3).

3) As in I. 3) (@) and (b). (RP. 8 (c).) Use
sheeet D (4).

(4) If the accused has made a statement, counsel or the
defending officer, or if the accused has not made a
statement, the prosecutor may address. (RP. 40
(p) (ii) (¢).) Use sheet D (5) for prosecutor or
insert a sheet for counsel or defending officer.

(5) The prosecutor or counsel or defending officer, accord-
ing to circumstances, may reply. (R.P. 40 (p) (i)
(d).) Use sheet D (5) for prosecutor or insert a
sheet for counsel or defending officer.

IV,

But calls witnesses to the FACTS of the case—
(a) WHEN NOT REPRESENTED by Counsel, or a defending

officer—

(1) Accused may make an opening address. (R.P. 41 (B)
(i) (@).) Use sheet D (6).

(2) Accused will call his witnesses, including those, if
any, as to character. (R.P. 41 (8 (i) (b).) TUse
Sheet D (3).

3) As in I. (3) (a) and (b). (R.P.86 (c) and (B).)
Use sheet D (4).

(4) Accused may address. (R.P. 41 (B) (1) (¢).) In-
sert a sheet for this.

() Prosecutor may reply. (R.P. 41 (B) (i) (d))  Use
sheet D (5).

(b) WHEN REPRESENTED by Counsel or a defending officer—

(1) Accused may make a statement; or counsel or the
defending officer may address. (R.P. 41 (8) (ii) (a).)
Use sheet D (6).

(2) As in IV. (@) (2). (R.P. 42 (B) (i) (b)) Use
sheet D (3).

@3) As in I. 3) (a) and (b). (R.P.86 (c) and (8).)
Use sheet D (4).

(4) Counsel or the defending officer may address. (R.P.
41 (B) (ii) (¢).) Insert a sheet for this.

(5) Prosecutor may reply. (R.P. 41 (8) (ii) (d).) Use
sheet D (5).

The Judge Advocate will sum up, unless he and the Court consider it unnecessary (R.P. 42
(a).) Such record of the summing up, will be made as will enable the confirming authority to judge

the advice tendered to the Court.




Sheet NOeesooeos

Ist Witness for the Prosecution.

N 265078 Pte. John WHITE, being duly sworn is examined by the
Prosecutor.

TO THE PROSECUIOR.

Q. You are N 265078, Pte. John White and you are a clerk
attached to the Orderly Room, 34th. Battalion? A. Yes.

Q. And you have charge of the Roll Books? A. Yes.

. And you are responsible for the direction for the posting
of all letters relative to the call-up for Military Training?
A. Yes.

Q. And you were responsible for those things from the 18th XNo
ember till the present date? A. That is right.

Q. And before the 18th? A. Yes, since about the begining of
November. : -

Q@+ Do you produce the Office Postage Iist? A. Yes.

Q. And a letter posted to the accused? “Ks XeB.

Q. Do you know the accused? A. No.

Q. Did you post a letter to N 45996, Pte. N. J. McGrath? A.
Q. And was that sent by registered letterpost? A. Yes.

Q. Is that kept by yoﬁ? A. No by the Postage Clerk.

Q. That is the Official record? Is it signed up by anyone -
records all mail going out? A. Yes.

Ve

Yes.

that

Q. And how do you know whether it is a registered letter or not?

A. There is a note made to that effect.

Q. Were you in charge of that book? A. No.

Q. Who would be in charge of it? A. The Postal Clerk.

Q. Where is he? A. He is attached to the 20th Battalion.
Q. Could you get hold of him? A. Yes.

Qe Is that book signed by any Officer? A. No.

. Do you produce the Postal List for a letter posted on the
21lst. October? A. Yes.

§. And that is stamped? A. Yes.
(Iist tendered and marked EXHIBIT 1.)

Q. Do you produce a Postage List slip of a registered Letter
posted on the 1l0th October to Pte. N. J. McGath? A. Yes.

DEFENDING OFFICER. (Objecting.)

.

The only evidence before the Court is that a re istered
letter was posted to him on a certain date. What that letter

contained I do not know. Whether this man put a letter in the
emvelope at all, I do not know.

0 THE PROSECUTOR.




\ Sheet No.ég....

Qe Do you know that a true copy of the letter was sent to Pte.
McGrath on that date? A. Yes.

(Copy of letter tendered and marked EXHIBIT 2.)

Qe If he had reported at Moore Park, was any provision made
for him being transferred to this Unit? A. No, He would be
transferred to the 5lst Battalion.

@+ Do you produce now, the Postage Sheet for the 2lst. Octobers
A. Yes.

PRESIDENT.

(The Postage IList of Registered Call-up notices is
produced and inspected by the Court, showing that on the 21st

October 41, a registered article, No. 5381 was posted at
Military Post Office Ingleburn, addressed to Pte. N.J. McGrath
Wollongong.)

TO THE PROSECUTOR.

Qs+ 4And that is a true copy of the letter sent to him? A. Yes,
& Pro Forma of the letter.

Qe I see, a letter of which was a true copy of that letter sent
to Pte. McGrath? A. Yes. ;

(Copy of letter tendered and marked EXHIBIT 3.)
Qe Was that letter returned? A. That was not returned.

Qe If it had been you would know? A. Yes.

&+ During that time, was he on the strength of the Battalion at all?
A. He was on the strength but had not been marched in.

Q. Have you a Casualty Return showing that he was marched in?
As I produce a Mob2, showing that he was marched in on the 12th Jan.

(The Court inspects the liob 2 showing that

N 45996, Pte. McGrath, Neville James, was born
1916, medical Class 1, marched in on 34th Battalion
at Balgownie on 12th January 1942.)

Q. DBetween the period lst. January and the 12fh January was any
leave granted to the accused? A. No.

Qs Was he in P hospital through this unit? A. XNo.
Q. He was not under detention anywhere? A. No.
Qe And not transferred to any other Unit? A. No.

Qe Do you kmnow the name of the man who kept the books? A. Yes.
Cpl. Harrison.

Cross- kExamination.

TO THE DEFENDING OFFICER.

Qe Another letter was posted on the 4th December? A. That is

correct. '
contained

Q. It was sent to lMcGrath - and what was/in that letter? A. I
produce a Pro Forma of the letter.

(Court inspects a letter dated lst. December '41,
notifying members of the Unit that they are
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Sheet No.Z;Z2.

DETXFENC B.

ACCUSED. N 45996, Pte. Neville James McGRATH, being duly
sworn i1s examined by the defending Officer.

Qe You are N 45996, Neville James McGRATH and you are attached
to the "B" Compnay, 34 Battalion? A. I was, I am in H.Q.
Coompany now.

Qe You did get a letter sometime tgpwards the end of October
notifying you that you would be required to attend a camp
commencing lst January? A. Yes.

Qe When you got that letter you made application for exemption?
A. o Sir, I received a letter previous to that.

Qe After you received that letter, you did make application for
exemption? A, Towards the end of October.

Qe You got a notification sometime in November that that had
been refused. A, Yes Sir.

Qe Then you went away from here? A. Yes.
Qs When did you leave Wollongong? A. On the 25th October.
Qs Where did you go to? A. To Enfield.

Q. 4And there you were in the employ of G. E. Crane and Sons?
A Yes.

€. You are a single man? A. Yes.

Q.+ And prior to going to Sydney you resgided at 19 Victoria St.,
Wollongong. A. Yes.

§. After being in Sydney you went to the Area Officer at
Ashfield. - A. Yes. I went to Sydney on the 25th October on a
Friday and I was in Sydney about two and a half weeks. Then I
went to the Area Officer at Ashfield.

&

. You wnet along to the Ashfield Area Officer? A. Yes.
Q. And whom didf you see there? A. I saw Capt. Davidson.
Qe And did you have a conversation with him? A. Yes.

Q. And what did you tell him? A. That I wanted a transfer
from the 34th Battalion to the 2nd. Armoured Car Regiment.

Qe Did you tell him why? A. I told him that I was living at
Enfield.

Qe Did you give him your address? 4. Yes.

Q. And what did he do? A. He referred me to the clerk who
took down the particulars, where I was living and where I had
been living before. He told me that I would be included in
the next call-up for the 2nd. Armoured Car Regiment and that
they would be going into camp at Greta or Cowra.

Qe Following that you goﬁ a letter sent on to you by your mother
saying that you would be required to report about the lst.
January? A. Yes Sir.

§. What did you do? A. I wnet back to the Area Office, and I
saw a Lieutenant there this time and he told me I would have to
get a transfer from the 34th Battalion. :

CERRRAL PR R S R N R R T
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Qe Fq@}ow1ngthat you wrote that letter which is in evidence?
A, Yes,

Q. And you asked for a transfer? A. Yes.

Q. Then sometime early 'in January you got a letter from your
mother? A. Yes Sir.

. Q. And what did she tell you? A. She told me that I had to be

in camp on Monday 12th January from what the Military Police had
told her.

Q. And what did you do? A, I left Sydney and came back to Wollon=-
gong on the Saturday previous to the 10th, I came back to camp
on the Sunday the 1llth.

Qe VWhom did you report to? Capt. Sykes was there in the Orderly
Room, They told me to come back on the Monday morning the 12th.

Q. And you have been in camp eversince? A, Yeés.

TO THE PROSECUTOR. :

Qs You reported on the 10th? A. No, on the 1llth.

Q. Did you get a letter about the 18i4h November - a registerad
Letter? A. I could not say anything about dates.

?. Have a look at that and see if you got a letter similar +to that
passes witness copy of letter.) A, No, Sir, definitely never
a letter like that.

9. Well have a look at that, what is that? (Passes copg of letter:.)
A, It is a registered article addressed as follows, 89, Connolly,
and 5980 N. J. McGrath, Widllongong.

§. And what is the date on that? A, 18th Novegber.

Q. And having seen that. you suggest that you did not get a 3

letter about that date? A. No, Sir.

Q. Vhere was your address at that date? A{ 204 Gordon'S Pde.
Enfield.

{.' And had you notified your change of address before that letter
in ev1dence9 A. No, that is "the flrst I wrote.

G, You gave no written notification of your change of address up
£ill the 20th November '41%? A, Yes Sir.

G+ Was your mother stﬁllﬁ living at the address? A. Yes,

§. Had you made any arrangements for letters to be forwarded on?
A, BShe knew my address. She didi send one back because I had to
change my address frof©204 Gordon's Pde. to 5 Hayden St.

Q. She did not send a letter to you? 4. No.

4. Did you have any idea that you had been called up for Military
Service ; did you get any notice prior to the 1lst. January? A, I
received notices to report on the l1st. January, and before that on
the 27th. Octaober.

. Did you report? A. No 8Sir, not on the 27th October,
g. Did you get @en exemption from repeorting on the 27th October?

A, About 13th. October I got the letter to report on the 27th
and I put in for an exemption and asbout seven days afterwards I
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DEFENDING OFFICER ADDRESSES.

I submit that this is a case in which the Court will
not find the accused guilty of absence without leave., First of
all there is no evidence that he got a call-up round about the
lst, Januvary, and that is the only notification of which, he had,

He had gone along and notified his change of address, as
is required by the authorities when he got to Sydney and any
evidence of posting of letters, shows that they were posted to
Wollongong, and that was not his correct address. That is not
sufficient postal address for anybody.

There is definitely no evidence as to the 23rd. November-
he got a notice requiring him to report about the lst., January.
He went to Sydney, saw the Area Officer, ‘apparently gave his
address there and was misled there.

Nothing more was heard about it and he went along to
see what was up. He went and reported himself and immediately
made his change of address known and when nothing is heard about
it, he goes back again. Then he immediately writes a letter
notifying his change of address.

That is not the attitude of a man who is going A.W.1.
He gets a létter back saying that he is required to report on
the 10th. Any reasonable man would have done the same thing.
He might have been one day late. All his actiks show that he was
bona fide. He has gone and fulfilled his obligations by going
back again to the Area Officer, He was there told to write
down here and he did.

There was no attempt at evading service, and then finally
he comes down here on the 1llth and reports for dutyand was told
to come back on the 12th, The most that can be said about him
is that he was one day late.

(COURT CLOSED FOR CONSIDERATION OF FINDING.)
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R.Churchin 4780
A,.Clynn 4781
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SUMMARY OF EVIDENCE. /{ . ;/,,../

On the charge : Absenting himself without leave.
A:A 15 (1)

Against @ N.45996, Pte. N.J. McGrath of "B" Coy, 34 Bn.
charged as follows:-

In that he at Ingleburn absented himself without leave
from 1200 hrs. on 23 Nov 41 till 0900 hrs. on 12 Jan
42. 4 period of 50 days. :

Taken by Capte A.C. Wallace, 28 Inf, Bc,i‘e. by direction of
1t. Col. J. #nschau, 34 Bn., the VYommanding Officer of the
accused.
The Commanding Officer havihg directed thatthe evidence be taken
upon o&ath, the accused is informed that the evidence will be so
taken.

CASE AGAINST THE ACCUSED.

157 Witness: N.265076, Pte. J. White, 34 Bn., being duly sworn,
states:-

I am & clerk in the Orderly “oom of 34 Bn. I am in charge
of the Holl Books of the said Battalion. During lovember-Yecember
41 I was in charge of the said Roll Books. I am also responsible
for the direction of the postage of all letters relative to call-up
for military training during the same period. I produce the
office Postage List which shows that a registered letter was posted
to Pte. N.J. McGrath, on 21 Oct 41 which omitting formal parts was

as follows@=

"You are hereby notified that the period during which your Military
Training was deferred has now elapsed. You will be reguired to
attend a Camp of Military Training commenecing 1 Jan 42. =hould
exemption from service be recuired an application must be made
immediately on receipt of this notice, notwithstanding any previous
application for exemption. ihis appiication must be made on the
prescribed forms, copies of which may be had on application to the
34 hrea Ufficer, Urill Hall, Wollongong." .

I know that the above notice was placed in the said
registered letter and waé:returned because when any registered letter
are returned to the Orderly Office they are filed and there is no
regord of the retdrn of the above letter unclaimed. I produce the
office Postage Dook showing that a subsecuent letter was sent to
Pte. N.J. McGrath on 18 Nov 41 which, omitting formal parts, was
as follows:=-

"In pursuance of the provisions of Section 47 of the Defence #ct,
1903-41 and of every other power thereto enabling, you are he:eby
reguired and ordered to report to 34 Bn. Ingleburn, 1200 hrse.

23 lov. 1941, you are also notified that you may be required to
serveé in 7 M.D. at Darwin or elsewhere." Should you fail to
attend as ordered you will be guilty of an offence under the said
Aet and the regulations thereunder and liable to the penalty
prescribed.”

This notice was not returned unclaimed.

I produce Postagé List which shows that a further registere(
letter was sent to Pte. N.J. lcGrath on 4 Jan 42 which, omitting
formal parts, was as follows: -

"You are hereby:notified that you will be recuired to attend a
camp of Military +raining commencing on or about 1 Jan 42.
You will be advised of the time and place of reporting.

Any leave which may have been granted to you is cancelled
forthwith.

Failure to attend in accordance with the requirements of this




r v |

e 1 g :

; 3 —of—%hi® notice will result in disciplinary
e action being taken.
~—~ " You areadvised to notify your employer o the contents of this
notice."

The accused was not advised of the time and place of
reporting as set out in the above notice.

I produce postage list which shows that on 12 Dec. 41 a
registered letter was sent to Pte. N.J. lcGrath which, omitting
formal parts, was as follows:-

"In pursuance of the provisions of part IV of the Defence %ct
1903-1-3- and the Regulations and Orders made thereunder you are
hereby ordered to report to theplace of assembly mentioned below
at 0900 hrs. on londay 15 Uec. 41. This order countermands any
previous instructions to report on 1 Jan .42 or at any other time.
The fact that you claim to be entitled to exemption from service or
that an application has been lodged and is still pending is no
Justification for failure to comply with this order. Failure to
report will render you liable to a declaration as a deserter and

~liable to punishment as provided by the “efence “ct and Regulations
and Yrders in that behalf provided. Clothing and equipment on
issue to you will be worn. You are required to bring a cut lunch
with you."

This letter was returned by the Postmaster General upclaimed.
The Coy. f0ll Book shows the date on which Pte. N.J. McGrath
was marched ento strength. There are no records of the accused
being present from 23 Nov 41 to 12 Jan 42.
There is no record of the accused being granted leave,
being in hospital or transfer to another unit between these dates
and there would be a record if same had been done.

Cross Lxamined by #ccised:

Q: Did you rcceive any letter from me?
A:- No.

Lyidence read over to witness.

, ) N
“itness signs. Qﬁ3444;1j<7 ;
) >

/
{

“itness withdrafs.

DEFENCE.

Juestion and warning to accused;

Do you wish to make any statement or give evidence upon aoth?
You are not obliged to say-anything or give evidence unless you wish
to do so, but whatever you say or any evidence you give will be taken
down in writing and may be given in evidence.

Answer: I do not desire to meke any statement or give any evidence
at present.

I certify that the above summ ry of evidence was taken by me
at Balgownie, N.S.W. on 10 lar. 42 and that the requirements of Rules

of Procedure, 4, (C) (D) (E) (¥) and (G) have been complied with.
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